I. INTRODUCTION
One of the most contentious debates in the United States and internationally concerns the extent of a woman's right to control her reproductive capacity. The debate arises from the tension between the right of the individual to reproductive freedom and the right of the society in which that individual lives to restrict reproductive freedom in service to a greater good. While most people agree that individuals have some right to reproductive freedom and that society has some right to impose limitations on that freedom, there exists a vast and hostile territory of disagreement as to where one right ends and the other begins. 1 Juxtaposing recently proposed and enacted abortion restrictions [M]odern medicine's ability to significantly reduce mortality rates, coupled with the reality of the Earth's finite resources being exploited by an ever-burgeoning population, led inexorably to the reversal of the pronatalist policy. The now-pressing need for a control policy in the world, known as the one-child policy until January 2016 and the two-child policy since then. 6 China has continued to aggressively enforce population control since 1979, even in the face of significant international and domestic opposition. China and the United States thus enforce laws and policies that effect opposing forms of restrictions on reproductive freedom: coerced pregnancy and coerced abortion.
Despite the apparent diametric opposition of China's coercive population control law and policies on the one hand and U.S. antiabortion laws on the other, there are fascinating similarities between them. First, carried to their extremes, both forms of restriction involve the gravest manifestation of the tension between individual reproductive rights and a significant human right of another entity (the collective's right to sustainability in the context of China and the right to life of the unborn in the context of the United States). Second, morality and duty to society figure heavily in defenses of both forms of restriction. Finally, both forms of restriction subordinate the reproductive choices of primarily women to the goals of the state. 7 This Article uses the lens of international human rights law to evaluate the concept of subordinating individual reproductive choice to a perception of the common good. Part II provides an overview of the major international instruments addressing individual rights and how they interact with the rights and responsibilities of the state. Part III discusses anti-abortion laws in the United States and the anti-abortion movement's rationale that protecting prenatal life justifies limiting reproductive choice. Part IV discusses China's vast population control system and the government's rationale that providing a controlled, sustainable population justifies limiting reproductive choice. Part V examines three levels of coercion-compulsory sex education and unrestricted access to contraception, monetary incentive and disincentive programs, and forced abortion and forced child-bearing-and analyzes whether they are consistent with international human rights principles. Finally, the Article concludes that in light of modern access to education and contraception, and the ability to reduce the incidence of unwanted pregnancies via those means, more coercive means are unnecessary (in [W]omen are 'treated not as subjects but as objects, tools to be managed and used in the achievement of state plans and goals.'") (citations omitted).
the case of monetary incentives and disincentives) and unjustifiable (in the case of forced abortion and forced child-bearing).
II. INTERNATIONAL HUMAN RIGHTS PRINCIPLES
The concept of reproductive choice as a human right is a relatively recent one. As one author explained, " [t] he concept of family planning as a human right is of only recent promulgation due to the fact that the requisite knowledge and means to control reproduction must first be accessible," something that did not occur until the latter half of the 20th century. 8 Relatedly, reproductive freedom as a means of or even a prerequisite to securing human rights, 9 particularly for women, was a nearly unheard of concept until the latter half of the 20th century. 10 While numerous international documents proclaimed the equality of women and men between 1945 and 1966, 11 it was not until the 1968 International Conference on Human Rights that a specific provision on family planning appeared in an international document: " [p] arents have a basic human right to determine freely and responsibly the number and spacing of their children and a right to adequate education and information in this respect." 12 The various post-1966 documents, while 10. See Babor, supra note 8, at 93 ("The idea that rapid population growth could not be addressed without the greater involvement of women, by providing them with the knowledge and means to control their own fertility and overall reproductive health, was considered an evolutionary breakthrough in what had been a twenty-year search for feasible solutions.").
11. See, e.g., U.N. Charter art. 1, ¶ 3 ("[H]uman rights and fundamental freedom for all without distinction as to race, sex, language or religion."); G.A. Res. 217 (III) A, Universal Declaration of Human Rights art. 1 (Dec. 10, 1948) advocating individual reproductive freedom, also contain clauses that seem to limit individual choice. These documents require states to respect individual reproductive freedom while also acknowledging limits on that freedom and proclaiming respect for sovereign nations.
A. On Freedom of Choice
Various United Nations declarations, conventions, programs, and plans specifically encourage or mandate signatories to allow women and men to choose whether and when to have children and how many children to have, as well as to provide women and men with access to family planning information and education. The 1969 U.N. Declaration on Social Progress and Development 13 listed as essential to those goals the "education, training of personnel, and the provision to families of the knowledge and means necessary to enable them to exercise their right to determine freely and responsibly the number and spacing of their children." 14 The 1974 World Population Plan of Action states that "[a]ll couples and individuals have the basic right to decide freely and responsibly the number and spacing of their children and to have the information, education and means to do so." 15 The World Population Plan of Action also calls for a reduction in "illegal abortions," 16 implying not only that individuals should have information about and access to family planning, but that in the event of an unwanted necessary resources by national and international action, with particular attention to such means and methods as . . . education, training of personnel, and the provision to families of the knowledge and means necessary to enable them to exercise their right to determine freely and responsibly the number and spacing of their children."); World Population Conference, World Population Plan of Action, U.N. Doc. E/CONF. 60/19, art. 14(f) (1974) ("All couples and individuals have the basic right to decide freely and responsibly the number and spacing of their children and to have the information, education and means to do so; the responsibility of couples and individuals in the exercise of this right takes into account the needs of their living and future children, and their responsibilities towards the community. In addition to these documents-which, with the exception of the Declaration of Mexico, tend to avoid specific mentions of abortionnumerous subsequent U.N. reports and findings specifically advocate legalization of and access to abortion. For example, a 2011 U.N. report of the Special Rapporteur (independent expert) on the right of everyone to the enjoyment of the highest attainable standard of physical and mental health found that "[c]reation or maintenance of criminal laws with respect to abortion may amount to violations of the obligations of States to respect, protect and fulfil the right to health." 22 The report echoed earlier documents' assertion that " [d] See, e.g., U.N., Fourth periodic report of the Gov't of Chile on the measures adopted to implement the provisions of the CEDAW, CEDAW/C/CHI/4, ¶ 282 (May 17, 2004) (expressing concern that Chile does not permit abortion under any circumstances); see generally, CEDAW, supra note 12 (expressing deep concern over the link between highly restrictive abortion laws and increased maternal mortality due to illegal, unsafe abortions, and strongly recommending access to safe, legal abortions).
Torture found that the failure to provide access to legal abortion amounts to cruel and inhuman treatment. 25 Others, while not specifically advocating abortion rights, interpret international law as guaranteeing the right to control one's reproductive capacity. For example, the Declaration on Economic, Social, and Cultural Rights requires signatories to provide "for the reduction of the stillbirth rate and of infant mortality and for the healthy development of the child." 26 The U.N. Committee on Economic, Social, and Cultural Rights interpreted this to include "measures to improve child and maternal health, sexual and reproductive health services, including access to family planning, pre-and post-natal care." 27 International tribunals have also concluded that international law protects an individual's right to control her reproductive capacity, including a woman's choice whether to terminate a pregnancy. 35 In all of these cases, the tribunals have noted that the challenged laws did not provide for unfettered access to abortion, but rather imposed some restrictions on eligibility.
36
Reproductive freedom, whether implicitly or explicitly acknowledged, is a ubiquitous issue in global and regional international human rights laws and agreements, and is widely accepted as including the right, safely and without state interference, to terminate a pregnancy or to carry a pregnancy to term. 37 Reproductive freedom is, however, only one component of international human rights law and agreements. Also prevalent, perhaps even more so than the right to reproduce or not, [T]he enactment of laws limiting family planning has been based solely upon the state's needs -the desire to defer to influential religious groups or to curb or enhance population. Such a "'sovereign'" agenda without regard for and in derogation of the individual's human rights was precisely the type of government activity condemned at Nuremburg. The use of an individual as a pawn of the state without regard or respect for the individual's rights pertaining to family life is contrary to human rights principles. Dictating reproduction to further governmental, often linked with religious, goals impermissibly erodes the very harmony, respect and dignity to which human beings are entitled and that modern day international human rights laws were designed to protect.
is the right of existing members of society to a world with sufficient resources and a healthy environment. While distinct from the perceived responsibility to protect the unborn, this right also pits the rights of the individual to create potential human life against the rights of existing human beings.
B. On Responsibility to Society
While it is clear that international law embodies a right to reproductive freedom, the extent of that right is not nearly as defined. The right coexists with other rights, the fulfillment of which necessitates some limit on reproductive freedom. Human beings in general have a right to a world with resources sufficient to provide the opportunity to attain an adequate standard of living. While the world may not currently be on a crash course to "massive misery and hunger," (at least through overpopulation), overpopulation is certainly a contributing factor-if not the primary cause of-misery and hunger in poverty-stricken, highfertility parts of the world. 38 Moreover, each family's existing children have the same right to resources, as well as additional rights, discussed more fully below. 39 To the extent that unfettered procreation raises concerns for the environment, government resources, and sustainability, the right to reproductive freedom potentially conflicts with these other rights.
International human rights documents reflect this need to balance the rights of individuals to procreate with the rights of existing human beings. The Universal Declaration of Human Rights acknowledges that each individual is entitled to "a standard of living adequate for the health and well-being of himself and of his family, including food, clothing, and Development, the International Conference on Human Rights at Teheran, and CEDAW speak of women's and men's right to decide "freely and responsibly" on the number and spacing of their children.
53
The World Population Plan of Action was more explicit about what prospective parents should take into account when deciding freely: "the needs of their living and future children, and their responsibilities towards the community." 54 Similarly, the heads of state who signed the 1966 Declaration on Population stated their belief that "family planning, by assuring greater opportunity to each person, frees man to attain his individual dignity and reach his full potential." 55 The rights and responsibilities of the state are also essential to the discussion of reproductive freedom. As discussed above, the CRC places a great deal of responsibility on governments to provide necessary services to children, 56 including an education conducive to the "development of the child's personality, talents, and mental and physical abilities to their fullest potential."
57 Similarly, the signatories of the 1966 Declaration on Population urged recognition of "the population problem . . . as a principal element in long-range national planning if governments are to achieve their economic goals and fulfill the aspirations of their people." 58 The World Population Plan of Action provides that "the formulation and implementation of population policies is the sovereign right of each nation" and "is to be exercised in accordance with national objectives and needs and without external interference." 59 As one group of authors observed, the rights and responsibilities accorded to governments diminishes the role of individual reproductive rights, thus "making individual human rights subordinate to national objectives and values . . . ." 60 These authors raise 53. Declaration on Social Progress and Development, supra note 12, at art. 4 (emphasis added); International Conference on Human Rights at Teheran, supra note 12, at art. II (16); CEDAW, supra note 12, at art. 16(1)(e).
54. World Population Plan of Action, supra note 12, at art. 14(f Despite the tension between the rights of the individual and the rights of society or the government-the same tension present in the debate over the proper extent of reproductive freedom-the basic proposition that reproductive freedom is a human right is undisputed.
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As the preceding discussion presages, the debate lies elsewhere: where the rights of the individual end and the rights of the government or society begin. The following two Parts address how the various U.S. states and the Chinese government have answered that question.
III. U.S. ABORTION LAWS: REPRODUCTIVE FREEDOM VS. PRENATAL LIFE
The debate over reproductive freedom in the United States has raged over several decades, beginning with married couples' right to use contraception and progressing to a woman's right to have an abortion. Questions of morality, often (but not always) religion-based, have permeated the debates. While the question of consenting adults' right to use contraception has largely been resolved, the abortion debate continues to rage, resembling not so much a debate as a culture war. Those who are pro-choice believe the right to an abortion encompasses the right to decide for oneself when life begins and the right to make decisions regarding one's own body. Those who are anti-choice believe incontrovertibly that life begins at conception, that the fetal stages are no different from any other stages of human development, and that it is as much the duty of society to protect fetal life as it is to protect any other vulnerable human being, such as children or the disabled. This section will explore the anti-abortion movement, how the U.S. legal system has struggled to find a balance between the duty to protect prenatal life and the duty to protect reproductive freedom, and the practical effect of restrictions on the right to abortions. 
A. U.S. Abortion Law

The Constitutional Framework: Roe v. Wade and Its Progeny
In the culmination of several challenges to state laws restricting abortion, the U.S. Supreme Court held in Roe v. Wade that the Due Process Clause of the Fourteenth Amendment 63 guarantees a woman a limited right to abortion. 64 The Court balanced this right with the responsibility of the state, but that responsibility was to the patient rather than to the state's interests in protecting prenatal life: "The State has a legitimate interest in seeing to it that abortion, like any other medical procedure, is performed under circumstances that ensure maximum safety for the patient." 65 The Court provided guidelines for state regulation: i) within the first trimester, the state's interest in protecting prenatal life is minimal and thus a woman is entitled to an abortion with very little state interference; ii) within the second trimester, the state's interest in protecting prenatal life is heightened, and thus the state may impose some restrictions on abortion; and iii) within the third trimester, during which a fetus typically becomes viable, the state may impose even more restrictions on abortion.
66
Three years after Roe, the Supreme Court applied the Roe formula to a 1974 Missouri law that placed restrictions on abortion. The law required, among other things, written consent from the spouse of a woman seeking an abortion during the first 12 weeks of pregnancy, unless the abortion would save the mother's life; 67 parental consent if the woman was younger than 18, irrespective of the trimester in which the abortion was sought;
68 and physicians to exercise professional care in preserving a fetus's life or risk being charged with manslaughter. 69 and the woman during the first trimester of pregnancy. 71 The Court also held that the manslaughter provision was unconstitutional because it required physicians to preserve the life of the fetus at any stage of pregnancy, including within the first trimester.
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The Court again rejected a spousal consent requirement in 1992 when it decided Planned Parenthood of Southeastern Pennsylvania v. Casey. 73 For the first time since Roe v. Wade, however, the Court upheld first-trimester regulation of abortion. In doing so, the Court reaffirmed Roe's central holding that "viability marks the earliest point at which the State's interest in fetal life is constitutionally adequate to justify a legislative ban on nontherapeutic abortions." 74 The Court rejected, however, Roe's strict trimester framework and replaced it with an "undue burden" test: "a state regulation [that] has the purpose or effect of placing a substantial obstacle in the path of a woman seeking an abortion of a nonviable fetus . . . is invalid."
75 Thus, even first-trimester regulations were permissible, as long as they did not impose an undue burden. The Court rejected arguments that a 24-hour waiting period and its concomitant delays and increased costs presented an undue burden. 76 Similarly, the Court found that a parental consent requirement did not present an undue burden because there was a judicial bypass provision and the consent of only one parent or guardian was required. 77 Upholding its decision and reasoning in Danforth, the Court found Pennsylvania's spousal notification provision to be unconstitutional.
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Roe and its progeny have proven to be a lightning rod for debate between advocates for the freedom of choice and advocates for the protection of prenatal life. The decades following Roe have seen various attempts by states to restrict abortion access as much as possible while not technically violating the Fourteenth Amendment. States have also tried to pass laws clearly not supported by Roe in an attempt to litigate and ultimately overturn it. The Court has consistently struck down laws that, albeit furthering a valid state interest, have "the effect of placing a substantial obstacle in the path of a woman's choice" 79 oral description of the ultrasound image, 84 and mandatory provision of information about alternatives to abortion. 85 Additionally, several states have recently attempted to diminish access to abortion by imposing stringent requirements on providers, such as requiring that abortion doctors have admitting privileges at hospitals within 30 miles of the abortion facility 86 and requiring that abortion facilities meet the standards for ambulatory surgical centers. 87 The U.S. Supreme Court 90 As discussed below, however, opponents of abortion believe that they are protecting the human rights of unborn humans, and that laws and norms failing to recognize the unborn as humans are fundamentally flawed.
B. Rationale Supporting Restrictions on Access to Abortion: Life Begins at Conception
Persons who oppose abortion hold the unshakeable belief that terminating human life at any stage of development, beginning with fertilization of the ovum, is morally wrong and a gross violation of human rights. 91 The anti-abortion movement in the United States is thus defined by the core belief that life begins at conception. As expressed by the National Right to Life Committee, "[t]he only reasonable perspective is that every human being's life must be protected from the moment of fertilization until natural death. is a human being from the time of fertilization."
93 Myriad other antiabortion organizations voice the same core belief.
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One of the most fascinating aspects of the abortion debate is the related debate over whether that core belief is religious. It clearly is a belief grounded in religious convictions for explicitly religious groups, such as the U.S. Conference of Catholic Bishops, whose members oppose abortion because they believe all life is a gift from God, 95 and the Christian Medical and Dental Association, whose members oppose abortion as "contrary to respect for the sanctity of human life, as taught in the revealed, written Word of God." 96 Other groups, however, avoid any mention of God or religion and instead mention the dignity and value of each individual life.
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Court filings from anti-abortion groups also dispute that the belief that life begins at conception is necessarily religious, or the filings avoid any mention of religion altogether. The primary focus of anti-abortion legal action tends to be, purportedly, concern for the health and safety of women. For example, an amicus brief filed by several religiouslyaffiliated medical associations raised the following arguments in support of a Texas law restricting the administration of an oral early-abortion drug commonly known as RU It is perhaps perplexing at first glance that groups that hold strong religious beliefs would avoid couching their opposition to abortion in religious terms. But the motivation for avoiding any mention of religious convictions becomes clear when viewed in the context of constitutionally-protected religious freedom. 99 If the parlance of the antiabortion movement is "abortion is a crime against God and humanity according to my religion," then members of that religion are using secular legislatures to impose their beliefs on others in contravention of the First Amendment. 100 As one religious group stated in its amicus brief supporting abortion rights, "[d]efining human life as beginning from the moment of conception places the state's imprimatur upon a particular religious belief, in an area that has been the subject of considerable theological and doctrinal dispute."
101
Regardless of the legal reasons why anti-abortion groups often avoid mention of religious convictions, there is little doubt that belief in life from the moment of conception is primarily a religious one. 102 The debate, however, often transcends religion. For some who espouse an anti-choice perspective, it is not a religious question but rather one of human rights. Some atheists and secularists share the belief, from a humanist perspective, that embryos and fetuses are human beings who should be protected just as any vulnerable human being should be protected from violence. 103 Similarly, many people identify as members 99. See Lee, supra note 1, at 343 (asserting that the right to freedom of religion would be seriously impinged upon if a particular religious teaching should be transformed into secular law and therefore binding on the entire population, including other religious or nonreligious groups).
100. Given the existence of both secular and religious viewpoints that life begins at conception and that human beings should have the right to life at all stages of development, as well as individual deviation from the official teachings of various churches on abortion, it is clear that the argument transcends religion. It is also fair to say that the question, while not always religious, is nevertheless a profoundly personal one, given the wide disparity of views on abortion. Even anti-abortion groups concede that at least 50% of Americans believe abortion should be legal. 105 In light of the fact that at least half of the U.S. population opposes abortion, one might imagine that means of preventing unwanted pregnancy, namely contraception and sex education, would be widely accessible and viewed favorably. In actuality, the reverse is true. As discussed below, the predominantly religious underpinnings of the antiof any religious beliefs, that because embryos and fetuses are human beings, and that it is universally accepted that killing human beings is wrong, it is wrong to kill unborn human beings); Some Roman Catholics, however, have explored and advocated religious views that would tolerate abortion under some circumstances. One Catholic organization has recently stated that there "is much in the Catholic tradition that supports the pro-choice position.
[A] careful reading of church documents shows that while the prohibition of abortion is a serious teaching, room remains for Catholics to support the legalization of abortion and even its morality in a wide range of circumstances . . . ." According to a recent poll, eighty-two percent of Catholics in this country believe that abortion should be legal either under certain circumstances or without restrictions. Moreover, thirty-nine percent believe that a woman should be able to decide to have an abortion no matter what the reason. Only fifteen percent of Catholics believe that abortion should be illegal in all circumstances. 105. See Secular Pro-Life, Anti-abortion is not anti-woman, available at http://www.secularprolife.org/#!pro-woman/c14bx [https://perma.cc/JZ72-B5KJ] ("There's little difference between the number of men and number of women who call themselves 'pro-life' (roughly half of Americans), and there's also little difference between the number of men and number of women who believe abortion should generally be illegal (again, roughly half of Americans) -and these trends have held for years.").
abortion movement pervade many other aspects of sexual health and family planning.
C. Beyond the Rationale: Religion-and Conscience-Based Restrictions on Access to Contraception and Sex Education Impede Protection of Prenatal Life
Conscience-or religion-based restrictions on abortion are exacerbated in the United States by a lack of access to contraception and sex education. Many prominent anti-abortion groups also oppose sex before marriage, contraception, and comprehensive sex education. They and the lawmakers whom they support seek to defund Planned Parenthood 106 (the largest provider of reproductive health services in the United States) 107 and promote abstinence-only sex education. As a result, in part of these efforts, an estimated 20 million women at risk of an unwanted pregnancy in the United States required publicly-funded contraceptive services in 2014, 108 but only 39% of those women received it, 109 down from 47% in 2010. 110 American women also faced a lack of access to contraception by pharmacists who refused to dispense lawfully prescribed contraception because of their religious or moral beliefs. 111 Several states explicitly allow pharmacists to refuse to dispense medication on religious or moral grounds.
112 Several other states have broad refusal clauses that could be interpreted as giving pharmacists the right to refuse to dispense contraception on religious or moral grounds. 113 There are also federal statutes stating the same: that if religious beliefs or moral convictions conflict, the provider does not have to participate in the federally-funded program. situations where "those contraceptives are currently delivered over the religious or moral objections of the provider." 117 Another means of preventing unwanted pregnancy and related abortions is through comprehensive sex education. 118 But the content and effectiveness of sex education in schools varies state by state. Only half the states mandate sex education.
119 Thirty-six states allow parents to remove their children from sex education classes. 120 Only 13 states require that the information provided in sex education classes be medically accurate.
121 Twenty-six states require that abstinence be stressed, 122 often "through highly restrictive programs that ignore or often actively denigrate the effectiveness of contraceptives and safer-sex behaviors." 123 To the extent that limitations on access to contraception and effective sex education are the result of religious and moral beliefs about proper sexuality, the goal appears to be to coerce adherence to those religious and moral beliefs, even when doing so increases the chances of unwanted pregnancies, and consequently, abortions. When lack of access to pregnancy prevention methods exists alongside lack of access to abortion, the result is coerced child-bearing. As the discussion below aims to highlight, reproductive coercion-even when imposed ostensibly for the good of society-can have severe negative consequences and may constitute a human rights violation. 2) (requiring states receiving federal abstinence-only funds to teach "that a mutually faithful monogamous relationship in context of marriage is the expected standard of human sexual activity" and that "sexual activity outside of the context of marriage is likely to have harmful psychological and physical effects").
IV. CHINA'S POPULATION CONTROL LAW AND POLICIES: REPRODUCTIVE FREEDOM VS. SUSTAINABILITY
A. China's Population Control Law and Policies
China has vigorously promoted contraception and population control since the 1960s. 124 Encouraged by the success of early voluntary programs and urged by population "hawks" concerned about the "inexorable momentum of continued population growth,"
125 China adopted a strict population control policy in 1979. 126 The policy was codified in 2001 with the stated purpose of carrying on the "current policy for reproduction, encouraging late marriage and childbearing and advocating one child per couple." 127 The law authorizes a number of rewards for families that abide by it. 128 The only penalty specifically authorized by the law is a fine, called a "social maintenance fee." 129 The law specifically states that "the people's governments at all levels and their staff members shall perform their administrative duties strictly in accordance with law, and enforce the law in a civil manner, and they may not infringe upon legitimate rights and interests of citizens." 130 China has officially revised the law twice. In 2014, China allowed families to apply to have a second child if one of the parents was an only child. 131 In January 2016, China replaced the one-child policy with a two-child policy. 132 These changes are intended to respond to concerns about China's aging population and the potential demographic crisis and concomitant slowdown in economic growth that will occur if China does not increase its working-age population. 133 The government has enforced the policy with a carrot and stick approach, providing wide access to contraception, financial incentives, and preferred access to daycare and schools for compliant couples, and inflicting fines, forced abortion, and forced sterilization on noncompliant couples. 134 While the government has permitted various exceptions, at least 36% of China's citizens have been prohibited from having more than one child. 135 Despite the relatively innocuous wording of the 2001 law and its specific admonition that the law be enforced in a civil manner, the law and its preceding policy have become synonymous with forced and coerced abortion, forced and coerced sterilization, debilitating fines, and other severe penalties, such as confiscation of belongings and destruction of offenders' houses.
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The law delegates the implementation of the population control policy to "governments of townships, ethnic townships, and towns, and neighborhood offices in urban areas," 137 which had been responsible for population control since the policy came into effect in 1979. 138 Moreover, and perhaps more tellingly, the law contains language suggesting that failure is not an option: "Villagers' committees and residents' committees shall, in accordance with law, make a success of the family planning programs. Government departments, the armed forces, public organizations, , https://www.washingtonpost.com/ news/worldviews/wp/2013/11/15/why-chinas-one-child-policy-still-leads-to-forced-abortions-andalways-will/?utm_term=.8eda8ce2d04b [https://perma.cc/6A8H-YZLJ]:
G.E., Why is China Relaxing its
The senior leadership in Beijing may set national policy . . . but it's local-and provincial-level officials who choose when, whether and how to actually enforce those policies. If those mid-level officials want to do things differently -say . . . by continuing to use forced abortions to control birthrates, even though Beijing banned that years ago-they often do.
enterprises and institutions shall make a success of the family planning programs in their own units."
139
The strictness with which the population control policy has been enforced has fluctuated since its introduction in 1979. 140 In its first five years, enforcement was strict and often brutal. Enforcement measures included "insertion of intrauterine devices (IUDs) for women who already had one child, sterilization for couples with two or more children, and abortion for unauthorized conceptions."
141 Domestic and international criticism of these extreme measures led to a relaxing of the policy, but "local officials [were] under substantial top-down pressure to control births, and they sometimes resort [ed] 
142
Enforcement has also varied by region, due to the central government delegating population control to local governments, but also due to exceptions granted to certain groups. For example, regions heavily populated by ethnic minorities have a higher birth rate due to the exemption of ethnic minorities from the population control policy. 143 Local governments in some rural areas allow couples whose first child is a girl to have a second child, 144 bowing to a deeply embedded cultural and religious preference for male children. 145 In contrast, women in urban areas are subject to intrusive monitoring of their fertility cycles by their workplaces.
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China has been, and despite the revisions to the policy, continues to be the subject of much criticism for its coercive population control 139. Population and Family Planning Law of the People's Republic of China, supra note 127, at art. 12. See also Forced Abortion and Sterilization in China: The View from Inside: Hearing Before the Subcommittee of International Operations and Human Rights of the Comm. on International Relations, House of Representatives, 105th Cong. 2d Sess. 22, at 19 (1998) (statement of Gao Xiao Duan, Planned Birth officer) ("[P]lanned birth cadres are responsible for their villages and, to avoid being criticized and punished by their superiors-there's a very strict system of encouragement and punishment-they will resort to anything to achieve planned birth goals set by their superiors.").
140. See, Amy Hampton, supra note 7, at 329-33, 358-59 (for a concise and thorough history of the one-child policy).
141. methods. 147 There is little indication that the authorities responsible for enforcing the government's population control goals will cease resorting to the brutal methods discussed above. 148 Unmarried women are still prohibited from having children.
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China nevertheless continues to stand by its attempts to monitor and control reproduction. Its purported goals are "bringing about a coordinated development between population on the one side and the economy, society, resources and environment on the other, promoting family planning, protecting the legitimate rights and interests of citizens, enhancing happiness of families, and contributing to prosperity of the nation and progress of the society." 150 The rationale for its strict population control policy, as well as the criticism it has faced and the negative consequences for which it is responsible, are discussed below.
B. Rationale Supporting Coercive Population Control: Excessive Population Growth Impedes Development and Threatens Sustainability
Prior to the campaign to control the population that began in the 1960s, China had experienced the exact opposite urging during the presidency of Mao Zedong. Mao supported unfettered reproduction and high birth rates, believing that a large population would improve productivity and otherwise benefit the nation. 151 The government (1985) (stating that Mao believed the possibility of over-population to be a "capitalist myth," and that "based on Marx's labor theory of value . . . a person's hands (in a situation of equal distribution under socialism) could produce more food than his mouth could eat; therefore, a population problem was impossible"). See also Laura Fitzpatrick, A Brief History of China's One-Child Policy, TIME (July 27, 2009), http://content.time.com/time/ condemned birth control and banned imports of contraceptives. 152 Mao's policies, designed to put China on a fast-track to modernization and industrialization, had disastrous consequences: the ensuing Great Famine killed 16.5 to 45 million people between 1959 and 1961. 153 As a direct result of the Great Famine, China experienced soaring death rates and plummeting birth rates. 154 China reversed course in the immediate aftermath of the Great Famine. Even while the birthrate rebounded when the famine ended, 155 China's new policies sought to reduce the population and encourage small families through a system of incentives.
156 By the time Deng Xiaoping assumed the presidency in 1978 and provided more access to the West, Professor Paul Ehrlich's book "The Population Bomb" 157 had shaken the West with its dire predictions of an imminent unsustainable population explosion. 158 Dr. Ehrlich warned that within a few years of the 1968 publication of his book, the world would undergo famines-"hundreds of millions of people will starve to death in spite of any crash programs embarked upon now." 159 It is not clear whether or how much Dr. Ehrlich's book influenced the Deng government, but by 1979 population control had become a primary concern of the Chinese government.
Fear of widespread famine aside, China still has 18% of the world's population 160 and only 7% of the world's arable land. 161 Population control is therefore a principle mechanism towards achieving sustainable development. In its statement at the 2002 World Summit on Sustainable Development, China emphasized the connection between population and China's ability to realize its economic, environmental, and development goals: "We are still faced with considerable restraints and difficulties in implementing the sustainable development strategy due to our large population, low per capita resources, vulnerable ecology, uneven regional economic development, and inadequate development of our overall economy." 162 Scholars also recognize the connection between China's improved quality of life and its population control policies and find "the link . . . between rigorous population control and family planning measures, and economic growth" difficult to ignore. 163 As a British medical journal article stated, " [t] he difference between a total fertility rate of 2.1, which might have been achieved without [China's] policy, and a total fertility rate of 1.6 (found today) releases 24% more resources for the family and national investment." 164 There are significant ideological problems with a law that severely curtails reproductive freedom, as well as significant practical problems with how China's law and policies have been carried out. Nevertheless, it is unlikely that China's rationale behind its coercive population control policy was to inflict misery on its citizens and flex its muscles by controlling an intimate aspect of its citizens' lives, but rather to improve its citizens' lives. 165 Regardless of the government's intentions, however, the policy has had severe negative consequences that call into question the appropriateness of coercive population control policies. The policies are an indispensable component of the discussion of whether such policies are consistent with international human rights norms.
C. Beyond the Rationale: China's Coercive Population Control Program Has Far Exceeded its Goals, Creating a Demographic Crisis and Inflicting Needless Brutality
China's population control laws and policies have had severe negative consequences with respect to human rights and demographics. Various governments and human rights organizations have condemned the coercive population control program, questioning the legitimacy of a government interfering in such a personal matter and condemning the often brutal consequences of failing to comply with the policy. The condemnation has also covered the incidences of female infanticide and sex-selective abortion resulting from the policy. After three decades of standing firm against the criticism, China now faces two separate demographic crises: an aging population with too few people in the younger generations and a severe discrepancy between the number of males and females.
Human Rights Violations: Forced Abortions, Stigmatized
Children, and Disposal of Female Children
The one-child policy has generated a number of human rights violations, including forced and coerced abortions, forced and coerced sterilizations, stigmatized children, female infanticide, fatal neglect of female children, physical destruction of homes, and abduction of children for adoption abroad. As discussed above, the law itself is fairly innocuous in its language. Its enforcement, however, has created unimaginable heartbreak and financial ruin for those who have failed to comply.
Fanatical, callous, brutal officials have committed grave atrocities against women and families who have violated the one-child policy. Forced abortions-some of them committed in the third trimester and even in the ninth month of pregnancy-have not been uncommon. 166 In scathing testimony to the House Subcommittee on International Operations and Human Rights in 1998, a former local administrator of China's population control program described the consequences for noncompliance: "Should a woman be found pregnant without a certificate, an abortion is performed immediately, regardless of how many months pregnant she is." 167 The administrator related in graphic detail the fate of a woman in her ninth month of pregnancy who had become pregnant without government approval:
Once I found a woman who was nine months pregnant, but did not have a birth-allowed certificate. According to the policy, she was forced to undergo an induced abortion. In the operating room, I saw the child's lips were moving and how its arms and legs were also moving. The doctor injected poison into its skull and the child died and it was thrown into the trash can.
168
The former population control policy administrator also told of bulldozed homes, detention of pregnant women, detention of family members of people who violated the policy, forced and coerced sterilization, and heavy fines.
169
In addition to the agonizing treatment of fully viable unborn children and their parents, children born in contravention of the policy also suffer gross human rights violations. In China, children born to parents lacking official permission to have them are known as heihaizi, which translates as "black children."
170 These children are typically not eligible for the hukou, a document described as "a birth certificate, social security card, work permit, and internal passport all rolled up into one."
171 Life without a hukou generally means lack of access to school and medical care as a child, and, as an adult, the inability to work, open of unauthorized pregnancies. In the case of families that already had two children, one parent was often required to undergo sterilization. 167. Statement of Gao Xiao Duan, supra note 139, at 17. 168. Id. at 22. See also id. at 17 (recounting the story of a woman who became pregnant without seeking government approval, went into hiding, was found during her ninth month of pregnancy, and underwent a forced abortion).
169. The tens of millions of undocumented Chinese children and young people are not merely marginalized, they are completely outside the bounds of Chinese society. And as non-persons, they have endured tremendous suffering. Unlike illegal immigrants in the U.S., who are generally treated with some compassion, the 'black children' have no rights at all. Anyone and everyone can mistreat them, and they are totally without recourse. If mugged, raped, or beaten, they would not think of going to the police, who would probably just brutalize them even more.
173
Baby girls have also been the victims of human rights violations due to the one-child policy. Female infanticide, abandonment, and fatal neglect of girl babies rose in China after significant decline once the one-child policy was imposed.
174 Exact numbers are impossible to come by, among other reasons because many families have concealed the birth of their daughters. 175 Many girls, however, were abandoned in orphanages that committed shocking neglect and abuse, 176 murdered or fatally neglected by their parents, or given lower priority for medical care than their brothers.
177
As a direct result of China's often brutal enforcement of its family planning policies and the concomitant disposal of female fetuses and children, China now faces a dual demographic crisis. China currently has a birth rate of only 1.6 children per woman, 178 far below the replacement rate of 2.1. 179 With an aging population and too few young people to 187 In addition to not having savings, many of the Chinese elderly lack caregivers, a role traditionally filled by the wife of the eldest son. 188 The one-child policy has led to a gender imbalance fueled by a strong cultural and religious preference for male children. Analysis of data from a 2005 population survey shows an alarming ratio of 120 men to 100 women, 189 which by 2020 will result in more than 30 million excess single men. 190 The preference for male children derives from the Confucian tradition that male children are responsible for maintaining and caring for their elderly parents. 191 Culturally, the actual responsibility for caring for elderly parents falls to daughters-in-law.
192
But the infanticide, fatal neglect, and-more commonly-sex-selective abortions that have accompanied the one-child policy have led to a severe shortage in potential brides, a significant social concern.
193
China has recognized the demographic consequences of its onechild policy and has attempted to rectify it by changing it to a two-child policy as of January 2016. China has not, however, acknowledged the tremendous emotional cost of the policy, from parents who desired more children but did not have them because of the law, to parents who suffered the horror of forced abortions. China's response to criticism of its policy is that it is necessary for the common good. 194 The following section deals with the question of which good is greater: an individual's right to reproductive freedom, or the state's interest in providing for the moral or economic health of its people.
V. WHETHER STATE INTERESTS SHOULD EVER SUPERSEDE AN INDIVIDUAL'S RIGHT TO REPRODUCTIVE FREEDOM
The preceding analyses of Chinese and U.S. laws restricting reproductive freedom provide the background for the ultimate question this Article seeks to address through the framework of human rights law: can compelling state interests ever supersede an individual's right to reproductive freedom? The scholarship on this question is extensive, but the answer remains elusive. Without trying to answer the larger esoteric question of which is the greater good-reproductive freedom or the laudable state goals of protecting prenatal life and promoting sustainability-this Article analyzes discrete means of achieving state goals and evaluates whether they are legitimate according to international human rights concepts.
A. Compulsory Sex Education Achieves the Goals of Abortion Prevention and Population Control in the Least Coercive Manner and Within the Bounds of Human Rights Norms.
Compulsory sex education serves the goal of preventing unwanted pregnancies that might result in elective or forced abortion. In order to be effective, the information must be medically accurate and include information on contraception. While many religious and moral conservatives in both the United States and China object to sex education unless it is limited to abstinence education, 195 such objections are inconsistent with the overall goals of protecting prenatal life and preventing unwanted pregnancy. 196 Compulsory sex education could be challenged as an infringement of the right to religious freedom, a right guaranteed by the U.S. Constitution, 197 as well as international law. 198 In the United States, the courts have long recognized the right of parents to educate their children as they see fit. 199 Moreover, as advocates of compulsory sex education acknowledge, mandatory comprehensive sex education "would expose the children to ideas that the parents find offensive, and it would make more difficult parental efforts to pass along to their children religious precepts that they hold dear." 200 However, "requiring children to receive comprehensive sex education . . . is not compelling [parents] or their children to engage in conduct prohibited by their religion or to refrain from conduct mandated by their religion," 201 nor is it an unreasonable or unacceptable form of coercion in light of the important interest, one shared by the state and parents, of protecting prenatal life by preventing unwanted pregnancies that could lead to abortion. 202 It is also arguably the least coercive method of achieving the often interrelated goals of preventing unwanted pregnancy and preventing recourse to abortion.
B. Financial Incentives and Penalties Prevent Excessive Population Growth Without the Use of Physical Force but may Nevertheless Violate Human Rights Norms.
Financial incentives and penalties are another means of achieving the state goal of population control. These include withdrawal of maternal benefits after a certain number of children, the withholding of a tax deduction after a certain number of children, cash payments for undergoing a sterilization procedure, cash payments for limiting family size, 203 and caps on public benefits for poor families. 204 While financial incentives and penalties are far less coercive than the actual forced termination of a pregnancy, a clear violation of international law, such methods are inherently coercive and therefore suspect.
As a matter of international law, incentive and disincentive programs are acceptable so long as they do not violate human rights. 205 Such plans, however, are not favored. Instead, "[g]overnments are encouraged to focus most of their efforts towards meeting their population and development objectives through education and voluntary measures rather than schemes involving incentives and disincentives."
206
The reason for the reluctant acceptance of incentive and disincentive programs is the disproportionate effect that such programs may have on the poor. 207 The poor may be pressured by economic necessity to consent to sterilization or other measures in exchange for money. 208 The poor are also more impacted by fines or taxes designed to punish or disincentivize procreation. 209 Some scholars, however, find monetary incentives and disincentives to be acceptable, particularly as an alternative to other more coercive or intrusive means. 210 Once we enter the realm of forced abortion and forced child-bearing, however, the gray area of what constitutes permissible coercion dissipates considerably.
C. Forced Abortion, Forced Sterilization, and Forced Child-Bearing are Inconsistent with Human Rights Principles.
Scholars and policymakers in the United States almost universally agree that forced abortion and forced sterilization clearly violate international human rights norms. 211 The United States even took the extraordinary measure of amending its asylum law to facilitate the approval of asylum applications based on subjection to or resistance against forced abortion, involuntary sterilization, or other means of coercive population control. 212 Especially in light of the many effective ways of preventing unwanted pregnancy through less coercive means, resorting to such brutality is unjustifiable. Forced child-bearing is also a violation of human rights, as the following Canadian court stated regarding a woman denied the freedom to choose whether to terminate or continue with a pregnancy:
She is truly being treated as a means-a means to an end which she does not desire but over which she has no control. She is the passive recipient of a decision made by others as to whether her body is to be used to nurture a new life. Can there be anything that comports less with human dignity and self-respect? How can a woman in this position have any sense of security with respect to her person? 213 Similarly, scholars who subscribe to the position that human rights law applies only to viable and born humans agree that "[a]bortion is . . . indispensable to women's equality, dignity and rights as a human being." 214 Others, as discussed at length earlier, strongly believe that the induced termination of prenatal life is a clear violation of human rights. The lack of consensus on the morality of abortion indicates that the definition of "personhood" is intensely personal and often religious. 215 Even some opponents of abortion believe that due to the "extreme lack 188-89 (1992) (arguing that "religion may legitimately matter where the death penalty, the environment, and animals are concerned" because these involve 'secular values,' but that many anti-abortion laws are invalid because "the personhood and right to life of young fetuses is a religious matter"). See generally, RONALD DWORKIN, LIFE'S DOMINION, 160-68, (Alfred A. Knopf ed.,1993) (arguing that disputes over the morality of abortion are fundamentally religious and thus the right to abortion is protected by the First Amendment).
of consensus" 216 on whether first trimester abortions should be legal, laws that criminalize them "are likely to be unstable." 217 When presented with a conflict between religious views, morals, or particular worldviews, internationally recognized principles of individual liberty 218 should govern. 219 This is especially true in light of the fact that attempts to govern morality by limiting access to contraception and comprehensive sex education directly impede the ostensibly higher goal of protecting prenatal life.
Any law that infringes on the right of an individual to determine whether and when to procreate to the extent that the individual is subjected to forced abortion, forced sterilization, or forced child-bearing far exceeds the "element of compulsion [that] underscores the effectiveness of all law" in order to "ensure social harmony." 220 Those who believe that the greater good lies in something other than individual freedom, be it protecting human life at all stages of development or providing for the collective good, have ample means at their disposal to "support[] and gradually extend[] a pro-life consensus" 221 or to "influence and obtain compliance regarding reproductive behaviour." 222 As prominent human rights scholars have argued:
[T]he idea that individuals in the present generation will not, left to their own free desires, make sound decisions, and therefore should be persuaded or forced to sacrifice for the good of future generations, rests on several faulty assumptions . . . One is that the only way to lower population growth is through authoritarian enforcement of harsh measures. Another is that imposition of harsh measures will lead to slower population growth and improved socioeconomic development. Given that so little is known about the impact of present behavior on the future, neither notion justifies serious interference with human rights respecting reproductive choice. 223 
VI. CONCLUSION
In 2016, China's one-child policy ended, as have the laws of several U.S. states seeking to impose unconstitutional restrictions on access to abortion. In China, families who wish to have two children may now do so without fear of fines, forced or coerced sterilization, or forced or coerced abortion. In the United States, thousands of women at risk of an unwanted pregnancy retained their constitutionally protected right to decide for themselves whether to continue with or abort an unwanted pregnancy. And yet, the debate over how far the state may go to achieve goals inconsistent with reproductive freedom rages on.
This Article has argued that sustainability and the protection of prenatal life are valid, compelling goals. China's and the United States' pursuit of their goals, however, has been and continues to be seriously flawed. In China, the vast bureaucracy charged with implementing its coercive population control policy has resorted to horrific means when research shows that less coercive means would not only have been effective, but may have lessened the demographic problems China now faces. In the United States, an obsession with imposing particular perspectives on sex-related morals has diminished the message aimed at protecting fetal life and has also increased the risk for unwanted pregnancies.
In light of these serious flaws, neither China's proponents of coercive population control nor the United States' opponents of abortion can successfully argue that their interests supersede an individual's right to reproductive freedom, or that the means by which they pursue their interests comport with human rights norms. China engaged in gross human rights violations, including induced labor of viable nine-monthold fetuses and subsequent murder of the newborn infants, in order to prevent overpopulation. China did so despite evidence that less coercive methods were effective and despite warnings from demographers that the obsession with achieving population control would lead to a 223. See also Boland et al., supra note 9, at 97. precipitous and potentially catastrophic decline in women and young people. United States opponents of abortion would force women to bear children and deal with the severe emotional, physical, social, and financial consequences, while doing little or nothing to prevent unwanted pregnancy via contraception and sex education. Neither China's population control juggernaut nor the United States' antiabortion movement's attempt to govern sexuality, by emphasizing its role as the protector of prenatal life, respect a fundamental life decision: whether and when to have children and how many to have. When less restrictive methods for achieving state goals exist-methods short of forced abortion and forced sterilization in China, and access to contraception and sex education in the United States-there is no valid justification for forced child-bearing or forced abortion.
